Abstract
iNtRoduCtioN
Birth registration is widely regarded as gateway to the attainment of other fundamental rights because it facilitates access to essential services such as education and health. 1 * Paula Gerber llB, mSc, llm, Phd is a Senior lecturer in the monash university law School, a deputy director of the Castan Centre for Human Rights law and a member of the board of the Victorian Equal opportunity and Human Rights Commission. Email: paula.gerber@monash.edu.
intersentia Part 2 of this article exposes the problems that many indigenous australians are facing when they attempt to obtain a birth certificate. This case study provides context for the analysis of the right to birth registration that follows. it illustrates how the right to birth registration does little to promote and protect an individual's human rights if it is not accompanied by a birth certificate. Part 3 examines the provenance of the right to birth registration in international law, and reveals that the history of this human right provides no clear guidance on whether it was intended that the right to birth registration include a right to a birth certificate. Therefore further interpretation is required. The interpretive process codified under the Vienna Convention on the law of treaties (Vienna Convention) 6 provides that a broad and practical approach to the interpretation of treaties is permissible, and it is this approach that informs the authors' examination of the work of the Human Rights Committee (HRC) and the Committee on the Rights of the Child (CRC Committee) on the content of the right to birth registration and a right to a birth certificate. This analysis supports the authors' conclusion that a right to a birth certificate is necessarily implied into the right to birth registration. However, the authors suggest that it would be highly desirable for the relevant treaty committees, whose work heavily informs these conclusions, to clearly articulate, with coherent legal analysis, the precise content of the right to birth registration by way of a General Comment.
2.
BiRtH CERtiFiCatE PRoBlEmS ExPERiENCEd BY iNdiGENouS auStRaliaNS a birth is registered by recording it on a civil register; as such it is an official record of a person's existence. a birth certificate logically follows registration as it certifies the registration and is the 'most visible evidence of a government's legal recognition of the existence of a child as a member of society '. 7 Therefore it is the birth certificate that acts as the primary documentary evidence that a State acknowledges a responsibility for the child. it also acts as a prerequisite for accessing the range of human and citizenship rights. Each of australia's six states and two territories has their own system of birth registration, but in all jurisdictions, the registration of a birth and the issuance of a birth certificate are separate processes, requiring distinct applications. Furthermore, while birth registration is free, there is a fee for obtaining a birth certificate. 8 6 Vienna Convention on the law of treaties, 1969 treaties, , 1115 united Nations Children's Fund, 'Birth Registration: Right From The Start ', Innocenti Digest, Vol. 9, 2002, pp. 1-32, at p. 2. 8 See Victorian Registry of Births, deaths and marriage, available at: www.bdm.vic.gov.au/. all websites last accessed on 24 January 2011; see also Gerber, P., 'making indigenous australians "disappear": Problems arising from our birth registration system ', Alternative Law Journal, Vol. 34, No. 3, 2009, pp. 158-162 , at p. 167; Gerber, P., 'making Visible the Problem of invisibility ', Law Institute Journal, Vol. 83, No. 10, 2009, pp. 52-55. anecdotal evidence suggests that indigenous australians are encountering difficulties obtaining a birth certificate. 9 There appear to be two principle causes of this inability to obtain a birth certificate, namely that the birth was never registered, or the birth was registered but the person is unable to subsequently satisfy the bureaucratic requirements that are imposed on applicants seeking to obtain a copy of their birth certificate. 10 Whilst the non-registration itself acts as an impediment to accessing a birth certificate, evidence also indicates that an inability to comply with the bureaucratic requirements to obtain a copy of a birth certificate at a subsequent date is an issue of concern in its own right. This stems from the inflexible administrative requirements of the Births, deaths and marriages Registries, 11 which appear to have a disproportionate negative impact on indigenous australians. in particular, there are stringent requirements regarding proof of identification that some indigenous australians struggle to satisfy, and fees are levied that are beyond the reach of those without financial means.
The problems faced by indigenous australians endeavouring to obtain a birth certificate have recently received much attention in the state of Victoria, but are also prevalent in other jurisdictions. For example, tangentyere Council in alice Springs reported that in the Northern territory obtaining birth certificates is a systemic problem for indigenous people, particularly those born in remote locations. 12 in dubbo, a town in regional New South Wales, an aboriginal Birth Certificate Registration Project was established to address the problem of young indigenous australians not being able to participate in sporting competitions because they could not produce a birth certificate to verify their age. 13 as noted above, birth registration is not automatic upon the birth of a child, and a birth certificate is not automatically issued upon birth registration. The completion of a further application and the payment of a prescribed fee act as an impediment to many indigenous parents' obtaining a birth certificate for their child at the time of birth registration. 14 The Registrar of Births, deaths and marriages has the discretion 9 Gargett, a., Gerber, P. and Castan, m to waive the fee, or part of it, in appropriate circumstances, 15 but available evidence indicates that this discretion is rarely exercised in favour of indigenous applicants. 16 if a person seeks to obtain a birth certificate after the time of registration, the Births, deaths and marriages Registrars generally require that three separate documents establishing identity must be produced. 17 This requirement similarly impedes indigenous australians from obtaining a birth certificate. many of the required identification documents (e.g. a driver's licence and passport) can only be obtained by a person who already has a birth certificate. This creates a 'vicious circle' whereby a birth certificate will not be provided because a person cannot produce the requisite identity documents, which themselves required a birth certificate in order to be obtained. 18 applicants are also required to produce identity documents which include a current address. This can be problematic for persons who do not have a fixed address, which includes some indigenous australians. as it currently stands, Births, deaths and marriages Registries refuse to accept 'Proof of aboriginality' documents as proof of identity, yet these documents are the most readily available form of identification for many indigenous australians because they are issued by indigenous organisations rather than government departments. 19 in each australian state and territory, the principal office of Births, deaths and marriages Registries are located in the capital cities of each state and territory. in Victoria, until recently, people living outside of the state capital had to either travel to the capital city or apply for a certificate by mail or online. additional requirements are imposed on people who do not apply in person at the registry office. in particular, if the application is submitted via mail or online, the identity documents that accompany the application must be certified by a police officer. This requirement negatively impacts on indigenous australians, many of whom do not live in capital cities. The relationship between indigenous australians and the police is widely recognised as dysfunctional. 20 There is no obvious reason why lawyers, or others who are recognised as being fit and proper persons to witness affidavits and other legal instruments, could not also certify the identity documents. 27 although this is a welcome initiative, it remains unclear whether the establishment of these regional centres alone can address the problem. it may solve some proof of identity requirements, as documents presented in person to these regional centres do not have to be certified by police. However, the establishment of regional centres does not address the problem of fees, and importantly, the registration of births and the issuance of birth certificates remain distinct processes. The problems that indigenous australians face trying to live their lives without a birth certificate are illustrated below. These examples highlight the practical importance of answering the question: does a right to birth registration include a right to a birth certificate?
JW is an indigenous mother of six children all under the age of 12 living in the Gippsland region of Victoria. The children's births were registered however no certificates were issued. JW's sole income is child support payments. She was notified by the school her children attend that she must supply birth certificates to continue their attendance. The Child Support agency 28 also required JW to provide copies of her children's birth certificates to verify paternity in order to continue to receive child support payments. JW could not afford the money required to pay for the six certificates. While waiting to save or borrow the money, her children could not enrol at school and the child support payments were suspended, making it even more difficult to save enough money to pay for the certificates. 29 Thus, JW's children's education was negatively impacted as a direct consequence of her inability to access copies of her children's birth certificates.
aH and tH were 15-year-old indigenous girls involved in an employment program. Neither had birth certificates which prevented them from obtaining a tax file number (tFN). 30 as a consequence, the girls were taxed at the highest tax rate, significantly reducing their take home pay. The administrative process the girls had to undertake to try and obtain birth certificates was lengthy and intimidating. By the time the employment program had expired the girls were still without birth 27 Victorian Registry of Birth deaths and marriages, Regional Service Centres, available at: www. bdm.vic.gov.au. 28 This is the government body in australia that is responsible for administering the child support scheme, whereby separated parents make payments for the benefit of their children. tax file numbers are issued by the australian taxation office to individuals and organisations to assist with the administration of the australian tax system. Whilst holding a tax file number is not mandatory, individuals that do not have a tax file number will have more tax withheld and may be ineligible to receive some government benefits. See australian taxation office, tax file number essentials, www.ato.gov.au/individuals/.
certificates and therefore tFNs. The girls withdrew from the program and were left disillusioned with mainstream employment. 31 once again, the impact on the girls' educational and employment experience was disproportionate, and directly caused by the lack of documentation.
Jd from maningrida, a remote community in the Northern territory, was involved in a program to train indigenous australians as marathon runners set up by former australian olympic marathon runner Robert de Castella. East timor's inaugural marathon was selected as the first international marathon the indigenous runners would compete in. de Castella commented that 'Just getting there was something of an achievement.
[…] For one thing, how do you get a passport for people who don't have a birth certificate or driver's license? Without the support of the aFP [australian Federal Police] and Nt [Northern territory] Police, i'm not sure we would have got there '. 32 Beyond these anecdotes, a driver education program in South-Eastern Victoria provides further evidence of the extent of the problem. in 2007, a coalition of community groups established the Gippsland East aboriginal driver Education Project. This project was created in an attempt to reduce the contact that indigenous peoples were having with the criminal justice system. 33 driver education was earmarked as a way of reducing some of the driving related factors that resulted in indigenous youths coming into contact with the police, e.g. through unlicensed driving, and driving unroadworthy vehicles. 34 one hundred and twenty indigenous participants enrolled in the program, but it turned out that half did not have, or could not obtain, a birth certificate. The program included the completion of all necessary merit and skill requirements to obtain a driver's licence. However, the 60 participants without birth certificates could not produce the requisite identification, and were, thus, unable to obtain a driver's licence upon completion of the program. 35 The above examples of disadvantage suffered by indigenous australians who are unable to produce a birth certificate, demonstrates the pivotal role that such a certificate plays in the enjoyment of human rights. Even individuals whose births were registered find that they still cannot obtain a passport that enables them to travel, or a license to drive a car, if they cannot produce the piece of paper that proves their birth was registered. From the perspective of the individual it is the birth certificate that is crucial to their full participation in society; birth registration alone achieves little.
By 2009 Idem. intersentia 2009 in regional areas throughout Victoria. 36 The issue of 312 birth certificates during these sessions provides further indication of the scale of the problem. 37 as noted above, in 2010 the Victorian Bdm created a number of Regional Service Centres. it is beyond the scope of this article to examine these initiatives in detail, however, the authors note with concern, that these steps appear to have been taken without any genuine consultation with, and participation of, indigenous peoples. 38 This is inconsistent with a human rights based approach to engagement with indigenous peoples. 39 it is also inconsistent with a best practice methodology to ensure indigenous focused programs are most effective. 40 as the above examples demonstrate, there is a real problem in australia with many indigenous people being unable to obtain a birth certificate, irrespective of whether their birth was registered, and this significantly impedes their ability to function effectively within society, and further marginalises some of australia's most marginalised people. 41 it is for this reason that the authors were prompted to examine whether the right to birth registration in international human rights law includes a right to a birth certificate.
PRoVENaNCE oF a RiGHt to BiRtH REGiStRatioN iN iNtERNatioNal laW
Given that a birth certificate operates to certify the registration of a birth, it is logical to examine the right to birth registration when looking for a right to a birth certificate. The starting point when examining the genus of a human right is generally the universal declaration of Human Rights (udHR) which marked the development of the modern day system of international human rights law. 42 However, with respect to the right to birth registration, the udHR provides no assistance, as it contains no provision relating to this right. Some 10 years later, the 1959 uN declaration on the Rights of the Child provided that 'the child shall be entitled from his birth to a name and a nationality', but did not expressly include a right to have his or her birth 36 Gerber, making indigenous australians "disappear", loc cit. note 8. registered. 43 The right to birth registration is a distinct and separate right, whereby the State records and acknowledges the existence and legal personality of a child. 44 it was only during the drafting of the iCCPR, that the right to birth registration was added to the right to a name. 45
iNtERNatioNal CoVENaNt oN CiVil aNd PolitiCal RiGHtS
The iCCPR, along with the international Covenant on Economic, Social and Cultural Rights, 46 are the treaties intended to give legal effect to the rights enunciated in the udHR. These covenants give further content to the udHR and create legally binding human rights obligations. 47 together these three instruments form what is known as the international Bill of Human Rights, represent the 'core of human rights protection in the world community', and are the most authoritative universal minimum standards of present international human rights law. 48 The iCCPR also retains standalone significance, and Joseph, Castan and Schultz suggest that 'it is probably the most important human rights treaty in the world' as it is general in nature rather than focusing on a specific issue (like the torture Convention), 49 and it applies to all people (unlike the CRC). 50 Furthermore, significant jurisprudence has been developed on the rights contained in the iCCPR, and it has been incorporated into the domestic law of many countries. The right to birth registration is enunciated in article 24(2) of the iCCPR. it states 'every child shall be registered immediately after birth and shall have a name'. The text is notable for its brevity and does not provide guidance on the content of the right. 51 importantly, it is silent on whether the provision includes a right to a birth certificate. as a consequence of this silence, it is necessary to further examine the right to see if a right to a birth certificate can be necessarily implied.
The inability to obtain a birth certificate leads to an inability to obtain proof of identity documentation, which in turn creates a problem of legal identity. The right of each newborn child to immediate registration […] in a state register of births is closely related to the right to his or her identity, which follows from the protection of privacy and the right to recognition before the law guaranteed by article 16. only by registration is it guaranteed that the existence of a new born child is legally recognized. 52 Nowak does not go far enough in his comments, in that it is registration, and a certificate of registration, that is needed in order to guarantee a person's legal recognition. The link between the right to recognition before the law and the right to a birth certificate and identification documents is underdeveloped, 53 and as a consequence, the authors do not consider it further here, other than to note that cogent arguments exist that the inability to obtain a birth certificate is potentially a violation of the right to be recognised before the law. 54 The HRC was established pursuant to article 28 of the iCCPR to supervise and monitor State Parties' compliance with the iCCPR. it is comprised of 18 independent human rights experts. 55 The HRC's findings and recommendations are not legally binding. Nevertheless, through its decisions on complaints of breaches of Covenant rights, and its publication of General Comments, the HRC provides the most authoritative interpretations of the iCCPR. 56 HRC as 'in substance a judicial body of high standing'. 59 as a result, analysis of the HRC's work provides valuable assistance in interpreting the content of the right to birth registration, and this is analysed in Part 4 below.
[add a transition to the next section] The provenance of the CRC is now considered in order to ascertain whether it provides any further insight into the normative content of the right to birth registration.
CoNVENtioN oN tHE RiGHtS oF tHE CHild
The drafting of the CRC took place over a period of ten years before being adopted by the uN General assembly in 1989. it has the prestige of being the human rights treaty with the most ratifications. only the united States and Somalia have not ratified the CRC, although both States have taken the initial step of signing the treaty. 60 Given the child-centric nature of the CRC, it is not surprising that this treaty includes a right to birth registration. article 7 states, 'The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and as far as possible, the right to know and be cared for by his or her parents'. although less succinct than article 24(2) of the iCCPR, the content is essentially the same. For the current purposes it does not provide additional guidance on the precise normative content of this right.
The Committee on the Rights of the Child was established pursuant to article 43 of the CRC to monitor State Parties' compliance. it functions in much the same way as the HRC in that it is comprised of independent experts, and its work, whilst not legally binding, is regarded as the most authoritative interpretation of the CRC. 61 The chief distinction is that the CRC Committee does not yet have competency to consider individual complaints. 62 Nevertheless, like the HRC, the work of the CRC Committee is of assistance in the current interpretive process. under article 24, paragraph 2, every child has the right to be registered immediately after birth and to have a name. in the Committee's opinion, this provision should be interpreted as being closely linked to the provision concerning the right to special measures of protection and it is designed to promote recognition of the child's legal personality. Providing for the right to have a name is of special importance in the case of children born out of wedlock. The main purpose of the obligation to register children after birth is to reduce the danger of abduction, sale of or traffic in children, or of other types of treatment that are incompatible with the enjoyment of the rights provided for in the Covenant. Reports by States parties should indicate in detail the measures that ensure the immediate registration of children born in their territory. 69 This indicates that the predominate purpose of the right is to prevent maltreatment of children. it also indicates that the HRC conceives the right to birth registration as a gateway event to the attainment and protection of other rights. This is significant because it focuses on the individual benefits of birth registration (i.e. the protection of rights). Without a certificate to prove the registration how can an individual use birth registration as a gateway to the attainment of other rights? Thus, for an individual, registration without an accompanying certificate does little to facilitate the realisation of other rights. Nevertheless, a right to a birth certificate was not explicitly stated by the HRC, and overall this General Comment fails to provide State Parties with clear guidance on the content and scope of this right. 70 as such, it is inadequate because it is largely descriptive, lacks substantive analysis and is silent on the role of birth certificates within the right to birth registration.
Committee on the Rights of the Child
in light of the general inadequacy of General Comment 17 published by the HRC, it is unfortunate that the CRC Committee has not published its own General Comment on the right to birth registration as set out in article 7 of the CRC. However, despite the absence of a holistic analysis of the right to birth registration within a General Comment, the CRC Committee has referred to the right sporadically throughout various General Comments relating to other provisions of the CRC. See also Gerber, making indigenous australians "disappear", loc cit. note 8. intersentia in General Comment 9, the CRC Committee elaborated on the rights of children with a disability. 71 The CRC Committee commented on birth registration, acknowledging that non-registration of a child's birth has 'profound impacts' on the attainment of other rights, but was silent on the issue of birth certificates. 72 General Comment 10 on Juvenile Justice provides the most insight into the CRC Committee's conception of the right to birth registration and the role that birth certificates play in the realisation of that right. The CRC Committee stated that it:
wishes to emphasize the fact that it is crucial for the full implementation of article 7 […] that every child shall be registered immediately after birth to set age-limits one way or another, which is the case for all States parties. a child without a provable date of birth is extremely vulnerable to all kinds of abuse and injustice regarding the family, work, education and labour, particularly within the juvenile justice system. Every child must be provided with a birth certificate free of charge whenever he/she needs it to prove his/her age. 73 (Emphasis added) in this clear articulation, the CRC Committee stresses that proof of age is an essential component of the right to birth registration and that proof of age is critical to providing adequate protection for children. Furthermore, a birth certificate, which should be provided free of charge, is the mechanism for a child to establish proof of age. The CRC Committee explicitly characterised the provision of a birth certificate as both a fundamental component of the right to birth registration as well as the means through which other rights are realised.
in General Comment 11, the CRC Committee considered the application of the CRC to the rights of indigenous children. in reference to the right to birth registration, the CRC Committee stated:
States parties are obliged to ensure that all children are registered immediately after birth and that they acquire a nationality. Birth registration should be free and universally accessible. The Committee is concerned that indigenous children, to a greater extent than non-indigenous children, remain without birth registration and at a higher risk of being stateless. Therefore, States parties should take special measures in order to ensure that indigenous children, including those living in remote areas, are duly registered. Such special measures, to be agreed following consultation with the communities concerned, may include mobile units, periodic birth registration campaigns or the designation of birth registration offices within indigenous communities to ensure accessibility. States parties should ensure that indigenous communities are informed about the importance of birth registration and of the negative implications of its absence on the enjoyment of other rights for non-registered children. States parties should ensure that information to this effect is available to indigenous communities in their own languages and that public awareness campaigns are undertaken in consultation with the communities concerned. 74 a General Comment focusing specifically on the rights of indigenous children is welcome, especially considering the direct reference to the global problems of birth registration within indigenous communities. unfortunately, however, the CRC Committee was silent on the issue of birth certificates.
General Comments are an ideal vehicle for treaty bodies to elaborate on the normative content of a right. When read in conjunction, the General Comments of the HRC and the CRC Committee that make reference to the right to birth registration, consistently indicate that the right should be interpreted in a broad purposive manner and affirm the right operates as a gateway to the attainment of other rights. unfortunately, the HRC's General Comment on article 24 is brief, predominantly descriptive and silent on a right to a birth certificate. 75 although General Comment 10 by the CRC Committee explicitly states that a birth certificate must be provided free of charge, the CRC the Committee did not comprehensively address the right to birth registration and the role of birth certifications in the realisation of that right.
of the four General Comments that touch on birth registration (one from the HRC and three from the CRC Committee), only one refers to a State Party providing the individual with proof of registration (General Comment No. 10 from the CRC Committee), and this assertion was not based on a comprehensive analysis of the relevant CRC provisions. Thus, while the assertion that a birth certificate is a necessary component of the right to birth registration was acknowledged in the CRC Committee's General Comment No. 10, there is still no robust, analytical articulation of the normative content of this right. The General Comments that do touch on this issue are helpful interpretative tools, but fall short of an explicit, in-depth enunciation that the right to birth registration encompasses a right to a readily accessible birth certificate. 
iNdiVidual CommuNiCatioNS
Pursuant to the First optional Protocol of the iCCPR, 76 the HRC has competency to hear communications from individuals alleging breaches of iCCPR by State Parties. 77 individual communications are particularly useful because they give the HRC the opportunity to apply the legal content of the iCCPR to a given factual scenario.
The right to birth registration is one of the more neglected areas of individual communication jurisprudence. However, there is one informative communication on article 24(2), namely Monaco vs Argentina. 78 in the 1970s, ms. Vicario (then aged nine months) and her parents were taken by the police. The parents were never seen again, and ms. Vicario was adopted by a nurse. after searching for ms. Vicario for almost seven years, mrs. monaco, the child's grandmother finally located her. The nurse who was raising ms. Vicario denied that mrs. monaco was the grandmother and stated that she had raised the child since birth. Genetic blood tests effectively refuted the nurse's story revealing a 99.82% certainty that mrs. monaco was ms. Vicario's grandmother. mrs. monaco spent the next ten years in the domestic legal system of argentina trying to obtain custody of ms. Vicario, and to ensure her identity, including a birth certificate that accurately reflected her birth details. Eventually, mrs. monaco referred the matter to the HRC which found 'the delay in legally establishing ms. Vicario's real name and issuing identity papers also entailed a violation of article 24, paragraph 2, of the Covenant which is designed to promote recognition of the child's legal personality '. 79 This case is of particular relevance because the HRC found that the failure to issue accurate identity papers, including a birth certificate, constituted a breach of the right to birth registration. The decision recognises that a birth certificate is part of the right to birth registration. unfortunately, the HRC merely stated that the factual scenario was in violation of the right without further analysis. although this finding is welcome, it is regrettable that the HRC was not more rigorous in its analysis and that it failed to detail the rationale behind its finding.
CoNCludiNG oBSERVatioNS
Concluding observations are the final part of the dialogue process of the State Party reporting system. They provide a treaty body with the opportunity to make recommendations to a State Party about how to better implement treaty provisions. 80 in reference to the HRC, Buergenthal has suggested that Concluding observations 
80
'must be viewed as authoritative pronouncements on whether a State has or has not complied with its obligations under the Covenant' and as such, Concluding observations provide 'some insights about the manner in which the Committee interprets the Covenant'. 81
Human Rights Committee
The HRC has made infrequent references to the right to birth registration in its Concluding observations. Since 1998, it has referred to the right in only 13 Concluding observations. 82 However, some of these 13 Concluding observations suggest that the HRC construes a right to a birth certificate as falling within the right to birth registration. 83 For example in its Concluding observations on Bosnia Herzegovina, the HRC voiced its concern:
about the frequent failure of health institutions to issue birth certificates for Roma children whose parents have no health insurance or other means to pay hospital fees, although this documentation is necessary for registering a child with the public authorities and for the child's access to basic rights such as health insurance and education. 84 unfortunately, this observation is overly brief and vague. it does not explicitly state that children have a right to a birth certificate pursuant to the right to birth registration, nor that the failure to issue birth certificates for Roma children constitutes a violation 81 intersentia of article 24 of the iCCPR. However, it does reinforce the gateway conception of the right to birth registration. Fortunately, the Concluding observations of the CRC Committee are far more comprehensive in their attention to the right to birth registration.
Committee on the Rights of the Child
in the last ten years, the CRC Committee has issued 200 Concluding observations. of these, 139, or 69.5 per cent included a direct reference to the right to birth registration. 85 This consistent reference to a right to birth registration reflects the extent of nonregistration in many countries. 86 The CRC Committee has repeatedly expressed its concern about the non-registration of vulnerable groups. For example:
is also concerned about reports that a large number of children born of non-iranian parents, and in particular afgan parents […] remain unregistered '. 87 Greece (2002) 'The Committee is concerned that the rights of some children, and particularly child members of some distinct ethnic, religious, linguistic and cultural groups such as the Roma, to birth registration is not respected '. 88 Cambodia (2000) 'Children of non-Khmer citizens, regardless of their legal status, or refugees, when born in Cambodia, should always be registered at birth even if they are not entitled to Cambodian nationality '. 89 Special focus is often paid to the non-registration of indigenous children:
The Philippines (2009) 'the Committee notes with concern that there are 2.6 million unregistered children in the country, most of whom are muslim and indigenous children living in mindanao '. 90 These observations are tailored to the specific situation of the country in question. This indicates the importance that the CRC Committee places on the realisation of this right, especially in relation to people who are particularly vulnerable or marginalised, such as indigenous people and minorities. This tailored consideration can be contrasted with Gerber's critique of the treatment of the right to human rights education by the Committee on Economic, Social and Cultural Rights (CESCR). 91 in an examination of ten years of the CESCR's Concluding observations, Gerber found that its treatment of human rights education was frequently cursory and consisted of generic or verbatim statements. 92 Gerber argued that this type of response does not provide State Parties with guidance on how to implement the right to human rights education, and suggests that this right is not a priority for the Committee. 93 Juxtaposing the CRC Committee's comments on right to birth registration with Gerber's analysis of the CESCR provides further evidence of the seriousness with which the right to birth registration is viewed by the CRC Committee. The importance afforded to the right to birth registration, and the tailored consideration given to various State Parties' birth registration issues provides justification for a broad purposive construction of the right.
The status afforded to the right to birth registration is further manifested in the CRC Committee's focused on the consequences of non-registration and specifically its impact on the realisation of other rights. For example:
Republic of Serbia (2008) 'The Committee is concerned that [the birth registration system] may place Roma and internally displaced children in a vulnerable position as undocumented citizens and consequently excluded from access to basic services '. 94 Chile (2007) 'The Committee is also concerned that refugee, asylum seeking and migrant children lack adequate access to health services while their applications to the national registry system are being processed'. 95 These observations are consistent with the conception of the right to birth registration as facilitating the realisation of other rights as articulated in the General Comments published by the HRC and the CRC Committee. 96 This is most explicitly acknowledged in the Concluding observations for the marshall islands, where the CRC Committee stated that an 'effective' birth registration system 'ensure[s] all children fully enjoy 91 as protected under article 13(1) iCESCR, supra note 46. 92 intersentia their fundamental rights '. 97 This makes it clear that CRC Committee is of the view that the right to birth registration must be given a practical interpretation because the focus is on its practical effects, namely the realisation of other rights. a birth certificate becomes important because it provides the necessary evidence of registration. in this regard, it is the certificate, not the registration that actually leads to the realisation of other rights.
The CRC Committee has also frequently referred specifically to birth certificates in its Concluding observations. of the 139 Concluding observations that make direct reference to the right to birth registration, 42 make reference to birth certificates or proof of identity documentation. 98 it is worth noting that between 2004-2009, 39.8 per cent of the Concluding observations referred to birth certificates, compared with 16.1 per cent between 2000-2003. This increased attention suggests a more general acceptance by the CRC Committee of the important role that birth certificates play in the realisation of the right to birth registration, or alternatively, an increased awareness of the problem of non-issuance of birth certificates. The CRC's General Comment 10 on Juvenile Justice, explicitly characterised a birth certificate as part of the right to birth registration, was published in 2007, further supporting the conclusion that the CRC Committee has, in recent years, increased its focus on the ability of individuals to obtain a birth certificate. 99 This quantitative analysis of the Concluding observations is bolstered by a qualitative analysis of the language used by the CRC Committee. For example, the CRC Committee has made specific reference to State Parties' failure to issue birth certificates, including:
Bolivia (2009) 'The Committee welcomes that article 97 of the Child Code establishes that all children should be inscribed in the civil register, and that the first birth certificate is free […] . The Committee recommends that the State Party continue to take all necessary measures to ensure registration of all children, especially in rural areas, and that it take steps to identify all children who have not been registered or obtained an identity document '. 100 Romania ( hospital staff, administrators and other health professionals, about their responsibilities to register births and to facilitate the issuing of birth certificates '. 101 importantly, this use of language of responsibilities indicates that the CRC Committee view State Parties as having legal duties relating to the issue of birth certificates. These comments, along with the following extracts from a selection of Concluding observations, suggest that the CRC Committee conceives the provision of a birth certificate as a fundamental component of the birth registration process: Djibouti (2008) 'the Committee notes with concern that around 10 percent of children in djibouti do not have a birth certificate and that the non-provision of birth certificates particularly affects non-djiboutian children […] . The Committee recommends that the State party continue and strengthen its efforts to encourage birth registration of all children, including children living in remote areas, children living on the street, children of refugees and other non-djiboutian children '. 102 Papua New Guinea (2004) '[the Committee] is also concerned at the lack of a comprehensive decentralized birth registration system and at the fact that parents have to pay fees to get a birth certificate for their children […] . The Committee urges the State party to increase its efforts to ensure that all children are registered at birth, including through awarenessraising campaigns, and to facilitate procedures of birth registration, notably by suppressing any fees and decentralizing the system '. 103 in the observation on djibouti the CRC Committee expresses concern about the non-provision of birth certificates; however, the actual recommendation refers only to registration, and does not call on the State Party to increase its efforts regarding the issuance of birth certificates. The language used is not ideal, and it would be helpful if the CRC Committee followed up its in-depth observations, with in-depth recommendations, rather than using generic terms like birth registration to apparently also encompass birth certificates. However, when read with other Concluding observations, and the General Comment on Juvenile Justice, the preferable view is that the CRC Committee conceives of certificates as a necessary component of the registration process. This cogent assertion would benefit from a clear enunciation of such by the CRC Committee.
The CRC Committee has also used its Concluding observations to specifically acknowledge the role of a birth certificate in the attainment of other rights: Court), bolsters the authors' contention that a birth certificate is a necessary component of the right to birth registration. although this decision is not an interpretation of the relevant provisions of either the iCCPR or the CRC, it is interesting to note that the court did consider the right to a birth certificate in the context of a regional human rights instrument. While this case does not necessarily provide any further legal weight to the arguments outlined in this article, it does add to their persuasiveness.
in 2005, the inter-american Court handed down the landmark decision of Yean and Bosico where it found against the dominican Republic for denying girls of Haitian descent birth certificates, and therefore dominican Republic nationality. 108 There is no express right to birth registration in the American Convention of Human Rights 109 (the treaty that the inter-american Court is empowered to enforce and interpret). However the inter-american Court found that the denial of a birth certificate resulted inter alia in a violation of the right to a nationality. 110 The inter-american Court held that the right to nationality was a gateway event to the attainment of other rights. 111 it ordered the dominican Republic to adopt an effective system to facilitate access to birth certificates for children of Haitian descent. 112 This case bolsters the notion that birth certificates should be given a broad purposive construction and that they operate as a gateway to the attainment of other rights. This is consistent with the analysis of the work of the HRC and the CRC Committee on birth certificates and registration. Consequently it reinforces the argument that a right to a birth certificate exists in international human rights law.
CoNCluSioN
Both the HRC and the CRC Committee have indicated that the purpose of the right to birth registration is to ensure an individual can attain other human rights. in light of this, it is logical that the right to a birth certificate is a necessary component of the right to birth registration, because it is the certificate that is the essential evidence of birth registration, and therefore opens the gateway to the realisation of other rights. For this reason, the right to birth registration without a birth certificate is hollow, theoretical and illusory. 113 This article has canvassed a significant array of authority that indicates that the HRC and CRC Committee both support this interpretation of the scope of the right to birth registration. implying a right to a birth certificate as part of the content of the right to birth registration is not just logical, but also principled. applying a teleological intersentia approach to interpretation would suggest that the right to a birth certificate is incorporated into the right to birth registration, in order to realise object and purpose of this norm. Furthermore, the extensive work of the CRC Committee and HRC, canvassed in this article, should inform the context and subsequent practice of the right, as it arguably amounts to subsequent interpretation.
Nevertheless, there is a lack of explicit and unequivocal articulation of the legal justification for the inclusion of a right to a birth certificate as part of the right to birth registration. The sheer weight of authority suggests that the authors' assertion that a right to a birth certificate forms part of the right to birth registration is a sound one. However, the CRC Committee should consider developing a thoroughly analysed General Comment that clearly articulates the precise content of the right to birth registration, as set out in article 7 of the CRC. Such an enunciation should expressly recognise that the right to a birth certificate is a necessary part of the right to birth registration. Some might argue that the 'reading in' of a right to a birth certificate is inconsistent with the text of article 24(2) of the iCCPR and article 7 of the CRC, however, such an interpretation would be theoretical and illusory, and inconsistent with a principled interpretation of the right.
There is precedent for a treaty committee to use a General Comment as a vehicle to elaborate on the normative content of a right. For example, in 2002, the Committee on Economic, Social and Cultural Rights published General Comment 15 determined that a right to water should be read into to article 11 (right to an adequate standard of living) and article 12 (right to the highest attainable standard of health) of the international Covenant on Economic, Social and Cultural Rights. 114 in General Comment 15 the Committee set out a detailed legal justification for the conclusion that a right to water was 'inextricably related' to the right to adequate food, the highest attainable standard of health and the right to life. 115 This is analogous to the inextricable relationship between birth registration and a birth certificate. a similar initiative by the CRC Committee would ensure that the right to birth registration expressly includes the right to a birth certificate.
The express recognition of a right to a birth certificate in international law would assist in redressing the problems faced by many indigenous australians as highlighted above. Such recognition would affirm that in order to be consistent with international human rights law australia's current birth registration systems should be altered to ensure there is ready access to a birth certificate. unfortunately, neither the HRC nor CRC have addressed this issue when considering australia's periodic reports, which have all been silent on birth registration and birth certificate issues in australia. The only recent mention of birth registration by australia is in the combined Second and Third Report to the CRC Committee in 2003, which simply notes australia is supporting a sustainable birth registration system in Bangladesh. australia's Fourth Report to the CRC Committee is due to be examined in 2012. it would be helpful if the difficulties faced by indigenous international human rights law provides governments with the normative standards to which they must adhere. The australian state and territory governments are more likely to re-structure their birth registration systems if it can clearly be demonstrated that their current practices do not comply with international human rights norms. Furthermore, it will help the Registrars of Births, deaths and marriages to see their work as impacting on fundamental human rights, rather than being a mere administrative process. Finally, for those indigenous australians who have been unable to obtain a birth certificate, the express recognition of a right to a birth certificate, as part of the right to birth registration, empowers them to pursue remedies for breaches of their human rights. Such action may ultimately culminate in them being able to obtain a birth certificate and all the benefits and entitlements that flow from having such a document.
australians in obtaining a birth certificate were recognised by the CRC Committee in its Concluding observations, and appropriate recommendations made.
